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8. Criminal Law 1$=1200.1(2) 
Statute mandating death and 

limiting discretion of jury in imposing 
ishment where mitigating faetnm do not 
outweigh aggravating factors was not un­
constitutionaL T.CA. § 39-2-203(g). 

9. Jury 4=>33(2.1) 

"Death qualification" of prospeeUve ju­
rors wu permissible in capital murder 
prOl!ltreution. 

]0. Homicide _354 
Mitigating circumstances did not out­

weigh aggravating circulMtances. in capi­
tal mUMer prosecution: there was evidence 
from which jury could have concluded that 
defendant in cold blood abot two victims. 
escllped in one vietl'm's automobile, left vic­
tims to die and abandoned their bodies, 
concealed erimest and told numerous deooit­
ful and misleading falsehoods concerning 
circumstances of the crime. T,C,A. 
! 3S-2-208(ij(7). 

11. Homlclde ,*",354-
Acquittal by jury of fe1ony-mumer 

counts of indietm:ent. which charged de­
fendant alternatively with two counts of 
murder in tile first-degree and two counts 
of murder in the pcrpetration of robbery. 
did not preclude th\l State from seeking 
death p\lntdty unde:r preseribmg 
single aggravating cireumstanc\l that homi­
cide was committed while .ceused was 
gaged in committing, attempting to com­
mit, or fleeing after committing another 
first-degretl murder; acquittal of murder 
In the wmmission of robbery is in no sense 
aequlttal of aggravating elreumstance of 
killing seoond person in eonnection with 
murdo. or T.C.A.! 39-2-2011(1)(7). 

u. Jury _183 
Trial court ean;fuUy and conseientious­

Iy eonsidered' answers of ju· 
rors, property controlled seope of voir diN 
proceedings, and committed no el'1'or in the 
exclusion or refusal to exe1ude prospective 
panel members, In capital murder 
tion. 

lS. Criminal Law ¢::::I7201(2) 
to defense as "concocted" 

was legitimate pl"oseeution argument in 

view of admitted numerous false I.Jtate­
menta which defendant had give)) tD sever­
al witneaaes and was not improper NfIee. 
Uon upon defense counsel, In capital mur. 
d\lr prosecution. 

14. Criminal Law 4=1171.1(1) 

All\lged misconduct by prosecution did 
not warrant reversal, in capital murde'r 
proaec:ution; trIal court had carefully mon£. 
rored conduct of eounsel for both sides, and 
reviewing court was unable to 
that any of the allegad remarks or actions 
by prosec:uting attorneys affected the re­
suite in the ease. 

15. Criminal Law 

The Stare (!.ould use eour1rordered 
videot.-.ped daposiUon of defense witness in 
rebuttal, in eapital murder prose<:ution; the 
State wu not required to retake initial 
deposition in its entirety after defense had 
already done so, and any rights of defense 
were fully protec:ted by procedure wherein 
deposition was resumed after the State:! an­
nounced its intent to use the deposition and 
counsel for defendant was pe.rt'rlitt.ad to 
amine witness as upon cro3HXamination, 
Rules CrimJlroe" Rule 15. 

16. Criminal Law 1$=-867 
The St:.-.t.a's inadwrtent failure to elimi­

nate portion of vide<>taped deposition when 
deposition was played to jury did not war­
l:'9.nt mistria!, in capital murder proaec:ution; 
questioned portion of deposition c:oncerned 
defendant's use of eocaine, and fact that 
defendant may have used drugs: eould hard­

, Iy haVe been sUl'priae to jury in that 00.­
fendant hed te:!stified and explained in de­
tail his extensive involvement in illiCit drug 
traff'te. 

11. Homidde e»a54 
Deat.h penalty was not disproportion­

ate or the result of any arbitr.u-y or im­
proper action by jury, in murder 
tWn; evidence' existed from which jury 
eould have concluded that defendant in cold 
blood shot two victimsl escaped in one vie­
tim's. automobile. left vietims to die and 
abandoned their bodies, concealed erimes, 
and told numerous daeeitful and misleading 

STATE v; WRIGHT 
... 1S6 8.W.l4'669 (T.8n; .,lUI) 
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:falsehoods' concerning of' ing nareotics with the Intent to 
,rimo .... T.C+ § S9-:2-203(i)(7). . tnlfflc th .... in. .. 

Kimberly Lynn Anne Hattaway> Asst. 
AtXy. Gen" W.J. Micl>ael Cody. Atty. G<!n .. 
Nashvilkl. for appellee. 

William L. Shulman, Metropolitan Publie 
Defender, Gary Mason Jones, Sr. Asst. 
Public Defender, James L. Weatherly, Jr., 
Nashville, 'for appellant. 

OPINION 

HARBISON,' Chief Justice. 
Following a lengthy trial in Davidson 

County, Tennessee. appeUant Charles 
ton Wright was found guUty of premeditat­
ed murder in the first 'deg-ree of Gerald 
Mitchell and Douglas Alexander. He was 
sentent'ed to life imprisonnwnt for the mUT'­

der of Mitchell and to death by eleetrocll'­
tlon 'for the murder of Alexander. After 
enreful examination of the reeord. we af· 
f'l!'l1\ both ,'the eonvietions 'and the sen-

""""'. 
Testimony in the ease was both 

ed and confiieting. Appellant himself gave 
numerous cOnflieting and convoluted vet'­
sions of the events which led 1:0 the homi­
cides in the of JUly 18, 1984, in a 

park in Davidson County, Tenne&s4.M!. 
Appellant and both 'Victims were Niidetits 
at .that time of Murfre,esboro, in Ruther­
ford County, Tennessee,. although appellant 
had in the past reSided in Nashville. Ap­
pellant and the vic,tim Mitche11 were, by 
appellant's own admission, involved in traf· 
ficking in illegal na:tClotlcs., Alexander may 
also have been involved. Their involve­
ment was that pOilee offlCials in Mur-. 
free5boro had prepared a search warrant to 
seafi!h the residence of appellant for po&­
session and sale of marijuana. but'the Wal'­

rant was nevel' aetuaUy issued or served 
because of the liomieidea. . 

tt appears without question that aU three 
men came to Nasbville in the afternoon of 
July 18, 1984, for the purpose of purehas--

J. Thb- wu originally tarlgncd to Chtd Jus-
tWe Ray 1.. Brock. Jr, for pt'epat"alkm of' tbe 
oplnlolt After tbe Pl'8l in the case, 

Chief ImticC! Brock mired. The case 
7l'!i1S,W,N-# 

At the trial. appellant admitted shooting 
and killing Mltchen and leaving the bodies 
of both Mitehell and Alexander in the pub­
lie park. It was his contention t.hat Mitch. 
ell had previously shot Alexander. The 
jury obviously Mncluded, otherwise. 

The homicides oceurred in the late after.. 
noon, probably around 6 p.m, Several pel"­
sons in the p:ark hesrd !.:hree shots.. When 
the bodi<a w .... round, ·Alwmder hod been 
shot twice. One buUet penetrated his fore­
ann, apparently s. defensive wound, and 
then penetrated his face, entering at the 
corner of bis mouth on the right side and 
being found lodged in the left thook. T'hia 
shot apparently did not cause death and 
would not neoorumrily have been fatal. The 
aeeond shot was iD the left rear portion of 
his. skull. According to the only medical 
expert who testified" this shot would have 
produced unconsciousness instantly and 
death within a short time. 

MiteheU 'was shot onOO, below the left 
ear. The medit;'l expert testified that this 
shot would have produeed uneonsciOUfloolls 
immediAtely aruf death' within \l few mfn.. 
utes. The body of Mitchell was f<lUDd -
down on the top .of a knoll in the park. The 
body of Alexander was some 50 I» 60 feet 
away, downhill. :and near the top of a flight 
of steps leading to the knoll fronl' a small 
parking area 'below. 

A vehi¢le later identi.f'ted as that beloDg'" 
ing to Alexander was observed being driv­
en by a single oooupant away from the 
park. The next day the ear was found in 
Mur:frees:boI:O, and appellant admitted that 
he dfove vehicle from the park in 
vUle to a park in Murfreesboro where M 
abando'ned it. Appellant a:dmitted bol'TOW'­
ing a pistol from one Jessie Kirig in Mur­
freesboro. Ba.llistics showed that this was 
the weapon from which. the fatal shots 
were fired. Appellant admitted being in 
possession of the pistol after the homicide 

WII\3 wbsequcntly fur PN;plU'atton of 
tM opInJOIb e.nd Ch!d Brock did net 
partklpate 11':1 the final ditPOSltion. 



672 Tenn, 766 SOUTH WESTERN REPORTER, 2d SERIES 

and returning it to King, It was his eon~ 
(ention, however, that Prior to the homicide 
he had let Mitl:hell borrow the pistol. He 
said that Mitchell shot Alexander, and ap­
pellant then retrieved the pistol from 
Mitchell and shot the latter. 

Appellant denied any involvement in the 
homicide for severnl days and gave highly 
misleading and false information to many 
wltneelles who testified, as well as to- inves­
tigating police offlelals. The numerotls dis­
erepandas in the various vet'sJons which he 
gave of the events of July 18 were explored 
in depth at the trial, including introduction 
at the instance of hia own eounsel of a 
lengthy and admittedly fa~ statement giv~ 
en to the police, 

It is not necessary here to review the 
convoluted and often confusinit tel!timony. 
Essentially, appellant Insisted that the 
three men had come to NashvlUe to pur­
chase drugs and to sell them later in Mur­
freesboro. He admitted his own rather 
extensive involvement in illicit narcotics, 
Appellant said, however, that Mitchell 
knew the contact in NMhviUe from whom 
the marijuana was to be purchased. He 
testified that he did not aecompany Alexan» 
del' and Mitchell In making the purt:hase, 
although both he and Mitchell supplied aub­
stantml funds for the purchase. He re­
mained where they let him out of the <lar. 
He said that when Alexander and Mitchell 
returned to pick him up In Alexander's 
automobile, they were quarreling. He tes­
tified that the drug tl'Ansaetion was only 
partly oompleted. and the parties were go­
ing to have to wait for about an hour til 
obtain the rest of the marijuana. Appel­
lant testified that he suggested that they 
go to the park. whleh is !oeated not far 
from the residence of appellant's mother. 
and that they proceed to bag sueh marijUa~ 
na as had already been obtained. He said 
that Mltchen and Akixander' went to- the 
top of the knoll while he stayed in the ear, 
that he heard two shots and then ran tlp 
the steps:. There he found that Alexan~r 
had been shot by MWJMlt He took the 
pistol from Mitchel], struck the latter with 
his fist, and then shot him behind the ear, 

It is clear that the jurors were not bound 
to accept this testimony, whieh was given 
at trial but whfeh was markedly different 
from the numerous previous account$ 
which had been given by appellant. There 
was abundant testimony from which the 
jury oould ha.ve found, as it did, that appel­
lant committed both murders. The jury 
acquitted a.ppellant of counts of murder 
oommJtted in the peqretration of robbery in 
connection with each homic:lde, but it fO\'lnd 
that eneh homicide was premeditated mW'­
del' in tho first degree. 

In the numerous issues presented on ap­
peal by counsel for appellant, the sufficien­
cy of the evidenee to sustain the verdi{!t$ at 
the guilt hemng is not questioned and 
need not 'be further diireussed in detail. 

At the sentencing hearing the State an­
nounced that it would not seek the death 
penalty in the homicide of Mitchell. It was 
the theory of the State that Mitchell and 
appellant had had a quarrel over Previous 
dl1lg transactions. There was hearsay tes.­
timony, not objected to, that som~ children 
in the park had heard quarreling taking 
plaoe just before the shote were fU'ed in the 
present ease. it was OM theory of the 
State that appellant shot Mitchell as a re­
sult of this quarrel and then shot Alexan­
der to eliminate him as a witness or to 
prevent appellant's apprehension and ar­
rest. The other theory of the State was 
that the two homicides were intimately con­
nected and that, regardless of the order in 
which they occurred, the second was eom-­
mitted while appellant was In the course of 
oommltting, attempting to commit Or eWt{r 
mg from the first homicide. 

Only two aggra,vacng elreumstanees 
were relied upon by the State In jts pre-trial 
notiu that the death penalty would 'be 
sought. At the sentencing hearing the tri­
al judge submitted both circumstances to 
the jury, the two provisions bemg 't.eA 
§ 39-2-203{i)(6), to the effect that the mur­
iler was' committed for too purpose of 
aVOiding, interfering with, or preventing D. 

lawful atTest or prosecution of the accused 
or of .nother, and T,C,A, § 89-2-203(i)(7), 
to the effect that the homicide was oommit­
ted while the accused was engaged in com· 

STATE Y. WRIGHT Term. 673 
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mitting, atterrlptlftg' to eonumt" or' 'fleeing was not, anything more than a personal 
after commit1;ing'anotljer first de~ mut"- opinion. Dr., Harlan a~d that, he was. 
del". not an expert in 'the reconstruction of c.rirrte 

The jury did not find the evidence suftj~ soo.nes. 
ciant to sustain the :first of the fore~ing In our opinion, the trial judge erred hi 
statutory provisions but did find that the admitting Or, Harlan's opinion as to the 
second was supported by the evidenee. It uquenee of events, His testimony as ro 
fQUnd no mitlgatjllg cireumstanees suffi. the natu~ and extent of the wounds and 
clent to outweigh thia aggravating·cireum- the ,effect of the gunshots upon the victims 
stan~ and recommended the death penalty. was obviousiy within the range of his ex· 
The trial judge concurred in the conclusion pertise. His conclusion that Alexander 
of the Jury. was shot later than Mitehen WIU'!I hued on 

[1] In addition to the ex:tensive testiJno.. 
ny adduced both on' direet examinatiOn, 
thratlgh cross-examination and in rebuttal 
at the guilt hearing, the State introduced 
one additional witness at !:lit sentencing 
hearing, This was the medical oxaminer, 
Dr. Charles Harlan. who had already testi~ 
fled at the guilt hearing as to the po.. .. itions 
of the bodies when he arrived at the scene 
on the evening of July 18, the nature and 
extent of the,gunshot wounds, the results 
of his ll.uttJps)' and the cause of death. At 
the sentencing hearing, D,r. Harlan ven­
tured the opinion that the most pro~able 
sequence of evente was ~at Mitchell was 
shot Ilt'St nnd that the two shots which 
wounded, then ldUedl Alex8:Jlder folfuwed 
thereafter, The onLy real factuiILl baaia for 
this opinion, however, was that the body of 
Alexander was found downhill and on a 
lower level than that of Mitchell,. Dr. Hat'" 
Ian admitted :freely tha~ other, 3eque~ 
could have occurred, In<lluding the se­
quence that Alexander was: shot first and 
that Mitchell was then shot wbile fleeing 
the'seene. Barlier Dr. Harlan had testified 
that none of the gunshot wounds was fired 
at point-blank range, aU of them apparently' 
having 'been fired from at least 24 inches or 
more from the bOdies of the vietims. This 
opinion was basOO upon the absence of 
stippling or powder burns, upon either vic­
tim. 

Counsel'ror appellant Strenuoue'jy object­
ed to the admission of the opinions of Dr. 
Harlan relating to the sequence ol event:;. 
as offet'OO at the sentencing hearing. Or. 
Harlan had' told one of the attorneys for 
'the appellant that his opinion was based. 
more on logic than anything else and that it 

the assumption that Alexander had fled 
dO,wnhill. This conclusion is nothing more 
than sptreulation. Any police oflieer or oth· 
er Jay person could have ventured an opin· 
ion which would have been jUllt as proba¥ 
tive, and it would h~ty be argued that an 
opinion from, a lay witnese on this subjeet 
would 'be admissible. See Bla.ckb~1'n v. 
Murp4U, WI S,W,2d S2!l ('1'enn,1987). 
Since the: opinion W$S given by a highly 
qualified mediea1 expert. the error was 
made: even more egregious. We would or­
der a ne:w sentencing hearing if the jury 
had :sustained the State's theory that Alex4 

ander was shot a.fter MiteheJi for the pur­
pose of preventing the arrest or apprehen­
sion of appellant. 

The jury, howeve;, reje<:tro this aggra4 
vating eireumsta~. T.e.A. 
t 39-2-2030)(£:). It did not recommend the 
death penalty the .... n and lound that th;. 
c.ireumatance had not 'bee'n establlshed. 
ObvioW>ly, it gave no weight to Dr. fiar.. 
lan's opinion, or at least insuUident weight 
to accept his tlieory. 

The sequence of the two homicides was, 
and remains, speculative and unoortain. 
There was evidence from which the jury 
eould have concluded that the murders oe­
cutnd in the .sequ$neo urged by the State, 
whollj apart from the testimony of Dr. 
Harlan,' but there 'I\I'a8 ample evidenoo from 
whieh it (!DuId have eoncluded otherwi:se. 

Under the one aggravating circurnst::a.nre 
whleh the jurY did find, howeverf the se­
quence of death was not critical The jury 
found.. upon Il.bundant evidence, that appeJ. 
lant,committed both homicides. Under an 
ot the proof, the two murders occurred 
practically simultaneously or, at most, 
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within 110 short time of e8{:h other. EVE!n 
under appellnnrs own testimony as to the 
ki1ling of MiteheH, that homicide occurred 
within ·n few se'COtlds after Alexander had 
been shot. No witness testified to having 
heard m~n; than three shots. Alexander 
was shot twice and Mitehell ante. It is 
dear beyond a reasonable doubt that if 
appoilant 1)ommitted both murders, the see­
and in time had to have been oommitted In 
conncc'fion with the eommisswn of the first 
or while appellant was attempting to eom­
mit the first OT fleeing therefrom, 

Since the jury rejeeted the aggravating 
eb;-cumstanee for which the tesumony of 
Dr. Harlan was primariJy offered, in our 
opinion the ~dmisskin of that testimony at 
the senbmcing hearing was harmless be­
yond a reasonable doubt. 'As previously 
stated, Dr. Harlan W'a8 fDreed to admit that 
his opinion as to the sequence of events 
WBa based more upon logic and dedudion 
than upon any e~, medical or other­
wise. He was nlso forced to admit that 
other sequences were pos.sibte, White we 
are 01 the opinion that he' should not have 

. been aUowed to suggest the probable se­
quenoo of events. in our opinion reversible 
error bM not been shown. 

{21 For the same reason, we are of the 
opinion that' the trial judge did Dot err in 
denying the Tequest of counsel for appe1-
Jant that they be permitted funds to employ 
an expert witne.as in the rMonstrucmm of 
crime l.I~nea, Numerous photographs of 
the bomes of the victims and of the terrain 
were introduced into eVidence. 'lllere was 
no dispute as to the nature. extent or IOC4V 
tion of the 'wounds to the two victims. 
Both .sides were free to argit6) as they dJd, 
their theories as to whether appellant com~ 
mitted bOth of the, homicides or only one of 
them, as he contended. Counsel for appel­
lant have not , demonstrated how a erime 
sceno expert couM have assisted in the 
development of their theory that Alexander 
was shot fint and that appellant then shot 
Mirehell. 

'llle issue pres4)lnted by appellant with 
l"Ci~t to, the employment of an expert and 
with reepect to the admission of the testi· 
mony of Dr. Harlan is overruled. 

(3] APJ'.I'lUant haa assigned-as error the 
refusal of the trial judge to give a request,. 
ea jury instruction regtrtdlng "imperfeet 
selt-defense." Counsel nquested an in­
st::rUction j based on Wooten v, State, 171 
Tenn. 362, 108 S.W.2d 324 (191l1) tIlat if the 
jurors did not .sustain the thoory of self-de­
fcuse entirely, they soli might find'mitipt­
jng eireumataMes to reduce the homicide to 

, manslaughter. 

The trial judge deciined this request, but 
he gave full instructions to the jury on the 
subject of self-defenae and on the erime of 
manslaughter, both voluntary and involun­
tary. TheN was 00 objeetlon to the charge 
as given, and, In our opinion, the requested 
instrn-ction was fully covered therein. 

[4] Counsel for appellant have raiaed 
two issues regarding jury instnlctWn at the 
sentencing phase. The fl.rat of these ia the 
failure of the trial judge speoifically to 
instruct on mitigating faetors not listed In 
the death penalty statutes. The trial judge 
instructed the jurors th'at they might <:on­
sider any citeumstanee offe~ in mitiga­
tion; but,the trial judge :refused'specifk 
instruetiona ~t partieular fnctB or circum­
StaRC;e5, not: listed in the statutes. 'would 
<:onstitute such mit\gatiug factors for jury 
eonaidetation. 

The instruetions given by the trial judge 
pd his Nlfusal to instruct specifically on 
non-sta.tutory faetors are in accordanee 
with the previous holdings of this Court. 
We find no error. SUfi Slate 1J, King, 718, 
S.W.2d 241, 24~ iTenn.19M); Srot. •. Har/­
ma .. 699 S. W.2d 588, 55lhI51 (Te.n.1985). 

ni) The failure of the tria~ judge sull 

spo-nw to give to .the jurors: a definition of 
th,e tet'l'n "mitigating circumstances" is U· 
signed lUI error, Sueh an instruction is not 
mandatory in this state. See Statu 'V. (}ro.. 
86close, 615 S.W.2d 142, 148 (Tenn,l9S1). 
In addition, the tria) judge In this ease told . 
the jurorS that mitigating circumstances 
would lnelude. but not be limited to, the 
fact that the vfetim participated in the de­
f,endant's conduct and 

any aspect of the defendant's charaete 
or record, or any of the circumstances of 
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the deferure' favorable to ,the defendant neceee:ary to repeat here the earlier dweu&-
,whieh is 'supported by ~ evidence. lions of this stetutOry provision. 

[61 The ffnal issue regarding the jury [91 Appellant trulists that the trial eourt 
instructiGns is the failure of the trial judgt erred in denying his motiGn to prohibit the 
to redefine murder in the first degree at "death qualification'· of the prospective ju~ 
the conclusion of the sentencing phase. A roJ'S. Both the Supreme Court of the Unit­
fun dcfinition had been contained in the ed States and this Court have rejeeted thia 
written instru~tions given to the jury at the argument. S84 Locklmrt 1). McOree, 476 
coneluslon of the guilt phasel and the jury U;S;' 162, 100 S.Ct. 1758, 9Q L.Ed.2d 137 
had in £aet returned verdlcb! -of murder In (1986); State 'If. McKay, 680 S.W.2d 447, 
Ute first degree as to both homicldes, Fail~ 450, 458-55 (Tenn.1984), 
u~ to repeat that instruCtion in connection 
with the aggravating clreumatanee con· 
"""d in T.O.A. § W4-2il3(i)f1) woo not 
reversible error, See St<'l<ts v. Carter, 714 
S. W.~ 241. 25{) (Tenn.1986); Stata •• La· 
ney; 654 S.W.2d 383, 38B-389 (1'oon.1988). 

(1J Sew:ral other issues presented on 
appenl may be disposed of briefly. It is 
inulst:ed that the trial judge improperly $X~ 
eluded at the sentencing hearing evidenee 
that before trial the State had offered to 
accept a life _ sen~ in theae cases in 
return for a plea of guilt to murder in the 
fir.st degree. 

While there i.s no clear proof that BUcil an 
offer was ever made, in our oplnl<m':refU$aJ 
to admit tatitnony _on thjs subject before 
the jury WM p:roper, Such evid~ is ex~ 
• ...,my procluded by Rule l1(e)(6), '!'Jt.Cr. 
P. Further. l,Iueh an offer by the State 
would in an events have 'been subject to 
approval by tIlet:ialjudge _ ... any plea 
hlrgain could have been eonsummate~. In 
our opinion, the testimony was both Itrele­
vant and inadmiseible. It did not constitute 
admissible evidence of a "miUgatlng ci~ 
curnstanoetl M offered by the appeUant. 

.lS} AppeUant insists that T.c.A, 
§ 39-2-203(g) is unconstltutionalbecause it 
m,andates the death penalty and limits the 
msaetion of the jury in imposing pllnish-­
ment Where the mitigating factors do not 
outweigh the aggravating cireumsta.nee.s. 

This Court has repe_~ted'y eonsJdered this 
iasue and has <:Oll8istently upheld the (!(It\­

sututionality of the 8tatute~ See State v. 
T .. gu~ 68(l S. W.2d 785, 700 (Tenn.1984); 
Srot. .. Diclot, 815 S.W.2d 126 iTeon.1981).· 
eerL dm£ed, 4fi4 U.S. 983t 102 S.Ct. 481. 70 
L..Ed.2d 240 (1981). We do not 'deem It 

r"IVl,o.,e.1S$-7~& S.W.2d-tO 

(to] We find without merit the argu­
ment advanced by eounael fer appellant 
that the mitigating 'ein::wnstanccs in this 
ea&e outweigh the aggravating clreum~ 
stanceS. In this regard It is insisted that 
the evidence clearly showed that Alexander 
was a pa:rticipant in the defendant's eol\<­
duet, T.UA .• 39-2-2080)(8). A_1Ilf to 
the appellant's own testimony. however. Al~ 
exander had primarily iurni$hed transpor-­
tation and was. not the instigator cf the 
drug' transaction involved in the Mae. AU 
of the ~rcumstanCQ urged by counsel in 
mitlgatlon __ fully presented to the jury, 
including appellant's alleged remol'l'1e, lack 
of eeonomic m~ in ehndhood. lttck of 
educatIon~ ete. 'lllere was evtdenee from 
which the jury could have concluded that 
the appellant in cold blood llhot both Mitch-­
ell and .Alexander, ~scaped in Alexander's 
automobile. left the vietims to die aDd sban­
doned their bodies, eoneen~ the erimes 
and told numerous deceitful and misleading 
fa)..sehoods <:oneernlng the circumstances of 
the crime; W~ find no merit to the argtl" 
ment that the mitigating cireul'lll$i'.anees 
outw~igh the sggravating circumstance 
which was CJe;aNy established • 

[1,1] Also we find, no merit in the argu~ 
ment advanced by C9Qll8el for appellant 
that aequittai by the jury, of the felony~ 
murder eounts of the indictment precluded 
tile State from lIOOIdng tile de.tIl.penalty 
under the statute preseribing the aingle 
aggravating cirmrnstance wbich was 
found, T.c.A. § S_2il3(i)(7). 

The indictments in thi$ case -eharg~ ap­
pellant with murder in the !'U'St degree of 
both Mltdlell and Alexand.... AJtemadv .. 
1y. it cbatged him with murder in the perpe-. 
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~tjO"n o( robberY of- ~a_eh 01 these'mdiv:idu~ 
also The juti acq~t.ted appellant of the 
robbery ehal'gt. Nothing,in that uquittal, 
hoW-ever, precluded the State from going 
torwa.rd with, proof that. the murder of AI­
uxander was committed in c.onneetion with 
or while appellant was: attempting to ea~ 
ape from the m~ o~ Mit:ehell-under th, 
death penalty statute. The language of 
the statutory aggravating eireumatan<;e i.s 
somewhat aJrni1a.r ta' the felony~murder 
statute, but the two a're ,not identical. Ac­
qUiUal of murder in the' oommission qf 
robbery: is 'in no sense &Cquittol of the 
aggravating circumatanee of ,,killing a, see-, 
ond per:son in connection With, the nmrdu 

. of a first. , .. 

The language of T.e.A. § 1iHl-203(1)\7) . 
in connection with ,cominlssion of a seeond 
murder in' ecnneetioD with a first WllS con­
stru~ by this Court in 'State iI. Pritch8tt. . 
621 S. W.2d 127, 140 ('l\mn.19Bl). Thare 
the Court said; 

HOWev9l'1 we are. cotifidoot that the Leg~ 
islam m'tended that. use, as an aggra­
vating' cireumsta.nce, Qf the critM of Drllt 
degree murder listed in subsection '(0(7) 
would .. be ,liriJited to the murder or "at­
tempted rlmrder, etc. of another person 
or' persOns while committing qr attempt­
ing to commi"t, ete,' 'the murder of th~ 
vietim ,iinvolved in' tM erJ:me on trilll 
That is the way that this Court construell 
the subsecUon' and 110 conet.rued, we are 
of the opinion' that it II .. constitutional. 
In our opinion, the" statute 'WM properly 

applied by the" trial judge and by the jur;' af 
the trial of "this ease. Appiillant'a issue, 
numbered ~'X.i And all of its subdivisions, 
dullng. with T.e.A. * il""z..203(Q(7). .,. 
overruled. 

[l2] Appell1lnt lias" assigned e~r with 
rellpeet to the jury selection, espeeiaUy the 
alleged ex.tensive rehabilitation of prospec­
tive jurors by:'the,.trlal'judge. 

The jurY euminapon in ~'cau oon· 
aunted several daYs and comprises ten vol­
um~ of the transcript. We have exami~ed 
e.aeh of "the instances" in whieh appellant 
eonoonds: that the trial court ,,~m:meously 
exeuaed jurors for eause. and In ~ in-, 
stanee we f"tnd that the ~al judge carefully 

itnd conscientiously eonsidered the ans~ 
of the jurQrSi We find no error under the 
prine1pl .. of Wainwright v. Wlt~ 469 U.S. 

.412, lOS S.Ct. 844, sa L.Ed.2d 841 (I~), or 
Witket'3pQ(ln tf. lllinqig, 391 U.S. 510, 88 
S.ot. 1770, 2Q L.Ed.2d 7'16 (I96l1). See ./so 
S .. 18 •. WilIia ... , 690s'W.2d 517, 522-528 
fl'~n.1985). 

In oW' opinion, too trial Judge properly 
controlled the .scope of tho Voir dire pro. 
eeediDga ·.and committed no error in the 
.exclUsion or refusal to exclude individual 
members of the panel. 

U3] Appellant has presented numerous 
issues regarding alleged,proseeutorlai mis~ 
conduet" at both the guilt and the sentenc­
ing hearings. We have fl'mmined each of 
titeae and find nO merit therein. We find 
almost superlicial the argument of oouTlSilI 
for appellant that the proaeeutors r~ferred 
to the defense offered by appellant as "eon. 
eoeted}' This was certainly a legitiml1te 
argument" in view of the admitted numer· 
uua false statements which appe.llant had 
gi~ tn"a great many witnesses. Like the 
trial judge •. we find no Improper reflection 
"upon" defense counsel, The State simply 
argued\~nt appellant, after having learned 
that the State's proof would be, attempted 
to manufacture a story which would not 
conflict.. with bTefutable evidence in pos~ 
sion of" the prosecution. 

(141 We have considered each of the 
numerous arguments advanced by eounsel 
for appellant in cqnnootion With alleged 
'miscon~uet by the prosecution, and we find 
none of these to contain merit or to war­
rant "reversal. in many instaneee there 
was no.. objeetion • .and in tMst instances ths 
riH:niu'ks of equnael for the prosecution 
W(fl'e in t;'CSponse to arguments advanced 
by the defense. 

It i.e clear that counsel ror the State 
erred in requesting "Jencks atiltEiments" of 
the defendant himself be.fore entering upon 
e:ross~aminatlon. The trial CQUrt immedi­
ately sustained the objection of counsel fqr 
the "defe,nse, bowewr. and instrueted the 
jury that -the State would not be entitled to 
any, Such statemants. 

STATE v. WRIGHT 
f;itou1$6. s.w.ld ~ tT_ 1!I$8)-
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The trial judge carefully monitored the ~ted by the procedure which was fo'" 
eQnduct of counscl for both sides in this lowed by the trial judge:, and we find no 
ease, and we a.nl unable to con~lude that error In connection with the depOSition of 
any of the alleged remarks Ql' act..ion by the witness King. The two deposition Be&> 

proseeuting atoomeys affected the !'e$ults sians were videotaped, and the jury was 
in lbia case. afforded every opportunity to ate and o1r 

[l6J During the CQurse qf the presenl:.ar serve the mannet' , and demeanor of the 
non of their ease-in-ehief, colJnsel for appe\- witness as- wen M to hear his teaUmony. 
lant discovered that one of theit' witnesses. 
Jackie King, was hospit1t.lit:ed. They 
sought and obtained permission frqm the 
trial Judge to take his, depo:sition puraW!.nt 
to Rule 15, T.R,Cr,P. The d~ition .was 
duly taken, and it{!: ..content3 were apparent­
ly extremely disappointing to counsel fat' 
appellant. They stated to the trial judge 
that the witness had "changed" his testi­
mony. and they concluded not to use" the 
deposition ~ put of the defendanCs ease­
in-thief. The State then announced that it 
would use 'the deposition in "rebuttaL 
Counsel for appellanf obje:cted, appM'fJntly 
contending that the deposition was Wtf:1l at 
their instance. They also insisted that they 
had not been permitted to lead or erotIs-ex­
amine the witness as- they would be pennit­
ted to do if the State had taken the deposi­
tion and they had been permitted to cross­
examine, 

Thereupon the: trial judge directed that 
the deposition be resumed and that oounsel 
fOl" the defendant be permitted to examine 
the witness as upon et'oss-examination. 
This action was taken, and the State intl'()­
duc:ed both the original depG8l~n and the 
supplemental dePO;!!ition in rebuttal. 

The witness King, a homosemal pe.rtner 
of appellant, contradicted the testimony of 
appellant in several material .respects and 
fUl":l\ished strength' to the argument of the 
State that the appellant had' materially 
changed his Vfl'rsion of !:he faCts in a num­
ber of aig'lltfieant ways. 

The deposition, once taken pu.rsuant tq 
court order. of courser did not "balon," to 
either party. It WM t1t.keu for US$ in evi­
~enee and 'WM subject to the rules of (Wi-
001100, We find no merit In the insistence 
of appellant that the State 'WM required to 
retake the initial deposition in its entirety 
after the defense had already done $0. 

Any rights of the defenlle were fully pro-

(]6) During the initial deposition of 
King, the prosecuting attorney aaked him 
about ~inE: uSC by appellant Wright. 
The State intended to eliminate this portion 
of the testimony when the vidootaped depO­
sition was played to the jury. By Inadvert­
ence the operatM did not totally block out 
each of the questions a.uked the w~s or 
one of the a~wers. The trial judge m... 
structed the jury to disregard the one an· 
swer which was' given, hqwevert and we 
find no reversible error in the aetlon of the 
trial judge in declining to deelaN a mistrial. 

The fact that appellant may have used 
drugs" could hardly have been a surprise tn 
the jury. The deposition was played after 
appellant hnnaelf had testified and had e~ 
plained tn detail his extensive involvement 
in illicit drug traffic and numeroua transac­
tions in which he and Mitehen had gone to 
Nashville fur the purpose of pun.:hasing 
drug,. 

The eautiQn8.ry inStructioflS given by the 
trial judge were adequate, and no reversj.. 
hIe error occurred in connection with the 
deposition of this wit.ncss. 

(17] We have eonsidered all of the ex~ 
tellllive arguments.. advanced by counsel rot' 
appellant who have mQSt zealously and 
thoroughly briefed and argued this GSe. 
We are of the opinion that the verdict of 
the: jury wu fully suat\lined by the ev{.. 
dence. Our independent review of !:he 
record convinces us that the death penalty 
was not disproportionate In this ease and 
was not the result' of any arbitrary or im¥ 
proper action by the jury. 

The convictions: of appellant are sntr 
talned, The execution of appellant will be 
carried out as provided by la:w on October 
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20, 1988, unl .... tay~d by further Orde"', of 
thm Court or other appropriaw', authorlliY. 

FONES, COOPER and DROWOTA, 
JJ,. concur. 

ORDER ON PETlTION FOR 
REHEARING 

On August 18; 1988, a p;atilion ro robear 
was filed on behalf of appellant. After 
consideration of the petition, the Court is of 
the opinion that the same is not well taken 
and it is accordingly denied at the coat of 
the appellant 

The motion to stay execution is deniedt 

without prejudice. homver, to the right of 
cQunsel to seek a stay in the event a p(rt;i­
tion for cer\iomrl ro the United Stat.. Su; 
premo Court .. filed. 

io llii'.ij~iiii~Ymt4 

Dorothy DAVENPORT, Surviving 
Spouse of Clifton Davenport, 

D ...... d. Appellant. 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY; Appellee. 

Supreme Court of Tennessee, 
at Jackson. 

Aug. 15. 1988. 
All Amended Oct. 31. 1988. 

Breach of contract action WS3 filed 
against foreign corporation qualified to do 
business and having registered agent in 
state. The Equity Court, ShelbY County, 
Neal Smal11 ' Chancellor', dismissed actiOn. 
and appeal was taken. Th. Court of Ap­
peals, affmned., On grant of Rule 11 appli. 

. eatron, the Supre'nie Court, Fones.,J.,·'held 
~ statute ~ll'~ f~ign cO>pola­
tiona are not subject to suit in Tennessee 
Tor chUms arising outside state does not 
apply ro foreign oorpem_ that have 
qualified with Secretary of Stale and ap­
pointed registered agent for seh"ice of pr0.­

cess in state. 

Reversed and remanded; 

Corporation. _61(5) 
Statute p",viding thet foreign corpora· 

tione are not subject to Buit in Tennessee 
for claims: arising outside state does not 
apply to foreign corporations that have 
qualiiied with Secretary of'State aed ap­

. pointed registered agent for service of pro-
ce~s in state;' overruling Giilis v. Clarke 
Equipment Co., 579 S.W.2d 869 {Tenn. 
App.}; Willi" ...... Williams, 621 S.W.2d 
567 (T.nn.App.). T.C.A. § 20-2-201. 

James S. Cox, Janice M. Holder, James S. 
Cox & Associ.t... Memphis. for appel1an~ 

J. Kimbrough JohnsoD, Robert L.' Moore, 
Thomason, Hendrix, Harvey, Johnson, 
Mitchell; Blanchard & Adams. Memphis, 
for appellee. 

OPINION 

FONES. Justice. 
In this ...... the trial court dismissed 

plaintiffs action for breach of contraet for 
laOk of subject matter jurladiction pfizsuant 
ro T.CA. ~ 20-2-201. The Court of Ap­
peal. affirmed, and thl. Court granted 

, plaiittiff'. Rule 11 application. 'The .ole 
".ue is whether T.C.A. § 20-2-201 applies 
to foreign corporations that ha;Ye qualified 
with tbe Searetary of Stat;! andappol.ted a 
registered agent for service of process in 
this State. or applies only ro f ... lgo corp .. 
rations that \U'O found ro be dalng hasin ... 
in Tenn ..... but have nat qualif'ted or ap­
pointed an agent for ."'l:'VIce of _ in 
this State. 
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